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| Chapter 3

Addmg Testlng to the
Nation’s Portfolio of
~ Information on
Employment Dlscnmmatlon

MAR(_:' BENDICK, JR.

Introduct:on

Beneath the surface of many current controversies about employment
discrimination and its remedies lurk differences of perceptions about em-
pirical reality: Do racial and ethnic minorities today enjoy the same job oppor-
tunities as nonminorities? How many employers deliberately treat women
differently from men? Is dlscnmlnatlon lltlgatmn typlcally frivolous or well-
founded?

" The United States generates its answers to such questlons froma por’tfoho of
information sources. Personal experience, anecdotes, and journalism exemplify
intuitive components of this portfolio; opinion polls, laboratory experiments,
and statistical studies represent approaches based on more formal research.
Drawing from these sources, the nation enjoys information that is reasonably
accurate on some aspects of employment discrimination but seriously inaccu-
rate on others.

Employment testmg is a new source of mformatzon developed within the
past decade and 1mp1emented to date only on a modest scale. This chapter




argues that testing uniquely bridges the intuitive and research components of
the information portfolio. In @ world in which stories are more powerful than
studies, testing generates studies that are also stories. That characteristic gives
testing unique potential to increase the effective information on which the
nation bases its employment discrimination policies. Testing should be far
more widely used to measure and monitor the nation’s progress on this impor-
tant issue, _ o
The chapter develops this conclusion as follows. The first section sum-
* marizes the state of employment discrimination in the United States today, as
portrayed by research. The next section 'then describes the major audiences
for such information and the accuracy of their perceptions. The third section
describes employment testing and its potential to close information gaps iden-
tified in the previous section. In the fourth through seventh sections, a four-
part program to fulfill this potential is outlined. The final section conciudes
with a proposal for an annual national “report card” combining testing and
non-testing data.

What Research Reveals about Employment Discrimination’

Patterns of Unequal Employment Outcomes _

One of the most well-established characteristics of the American labor market
is that employment outcomes are far from equally distributed on demographic
dimensions such as race, gender, age, and disability status. To illustrate this
point, table 1 presents 10 indicators of labor market outcomes, ranging from
unemployment rates to measures of earnings and job quality. For each indica-
tor, the table provides, in bold type, the ratio between the indicator's value for
white males and five other race/ethnicity and gender categories.

If employment outcomes in the United States were not related to workers’
race/ethnicity and gender, then the bald figures would be approximately 1.0
throughout table 1. However, that is clearly not the case. For example, the
unemployment rate for black males is 2.22 times that for white males; median
annual earnings for Hispanic females are 56 percent of those of white males;
and white females with only a high school diploma are 2.32 times as likely as
corresponding white males to be employed in a service occupation.

Such differences are so well documented that their existence is not contro-
versial. However, controversies abound concerning the explanation of these dif-
ferences. Roughly, the differing positions in this debate can be divided into
employer-focused explanations and worker-focused explanations.

In employer-focused explanations, the predominant cause of group differ-
ences such as those in table 1 is discrimination, conscious or unconscious, by
the individuals and institutions that are the gatekeepers of employment oppor-
tunities. These gatekeepers include employers, as well as educational and train-
ing institutions, unions, job placement systems, employees’ cowarkers, and
even the news and entertainment media that shape attitudes and perceptions.

i This interpretation emphasizes instances of disparate treatment, in which
Il-l employment decisionmakers perceive, welcome, or reward persons of equal
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Table 1 Selected Employment Outcomes by Race/Ethnicity and Gender, '

U.S. Civilian Labor Force, 1994
‘White White Biack Black = Mispanic Hispanic
Emplioyment Outcome ] Males Females Males Females Males Females
Labor Force Participation % 75.8 58.9 89.1 68,7 79.2 52.9
; 1.00* 78 R | 77 1.04 70
Unemployment Rate % 5.4 52 12.0 1.0 9.4 10.7
1.00 86 2.22 2.04 1.74 1.98
% College Grads in Professional or 66.6 705 56.4 68.3 = —
Managerial Occupations 1.00 1.06 85 1.03 - —_—
% with Only High School Dipioma 8.3 19.2 19.1 32.9 = —
in a Service Occupation _ 100 2.32 2.30 3.96 —_ -
% Represented by s Union 172 121 23.3 18.1 155 12.1
1.00 70 1.35 1.05 .90 70
% Using a Computer on the Job 48.7 — 36.2 — 29.3 =
1.00 -— .75 - 50 —_
% Allowed Flexibility in Work 155 - 12.1 L 10.5 -
Scheduie® 1.00 — a8 - .68 -_
% Covered by a Pension Plan 41.8 375 366 375 24.4 25.4
E: 1.00 ) ._90 .85 80 58 .61
% of Hourly Paid at or below 61 - 65 - 8.6 -
Federal Minimum Wage® 1.00 -_ 1.2 - 1.41 ==
Median Annual Earnings ~ $28,444  $21,216  $20,800  $17,992 $17.836 $15,860
: 1.00 75 T3 83 63 56

*Figuras in bold are Lhe ratio of the reported ﬁgure to the corresponding ﬁgure for white males. .
- "Dashes jndicate data not available.
*Data not available by gender.

qualifications but different backgrounds differently. It also encompasses
instances of disparate impact, in which systems and procedures that treat per-
sons from different groups equally nevertheless result in consistently more
favorabie outcomes for some groups than others. To the extent that the require-
ment or process generating these differences is not justified by business neces-
sity, then American law categorizes these outcomes as discriminatory as well.

The alternative worker-focused explanation typically acknowledges that
instances of discrimination do occur. However, this interpretation describes
such occurrences as rare and finds the principal cause of group differences in
employment outcomes in the behavior of workers themselves.
- In partlcular, this explanation focuses on differences among demographic
groups in emp]oyment qualifications. For instancs, to explain the differences in
average earmngs reported in the final row of table 1, this interpretation focuses
on differences in educational achievement. In terms of formal educational cre-
‘dentlals for example the proportion of black males who are high school grad-
uates is only 87 percent of the corresponding proportion for white males, and
the proportion who are college graduates is only 49 percent that for white -
males.,Thxs line of reasomng is often extended to less formally documented IIJ
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aspects of employment readiness as well. For example, recent research empha-
sizes that, in evaluating applicants for entry-level employment, emplovers
particularly value such “soft skills” as dependability, honesty, the ability to
communicate orally and in writing, and the ability to relate to coworkers and
supervisors (Holzer 1996; Murname and Levy 1996: SCANS 1992). Proponents
of worker-focused explanations often attribute the poor employment prospects
of such groups as minority inner-city youth to lack of work-readiness on these
dimensions. ,

Worker-focused explanations also emphasize differences among groups in
occupational interests. When workers voluntarily select jobs and careers to
match personal preferences, then group differences in occupational distribu-
tions might arise without employers’ discriminatory behavior. For example,
according to the 1990 Census, women constitute 94.3 percent of registered
nurses, but only 20.7 percent of physicians. This pattern might reflect dis-
crimination against women by medical schools, emplovers, and health
care CONSUIMETS. But,proponents of worker-focused explanations typically
argue that it reflects women’s preferences as well. Specifically, they posit that
women on average have a greater desire than men for jobs requiring less
educational investment and imposing less work pressure, so that they can
more easily pursue child-rearing (Becker 1965; Schultz and Peterson 1992;
Jacobsen 1994) '

_Slx Research Based Generallzatwns

Obviously, employer-focused and worker-focused explanations both raise
important points, and researchers continue to disagree concerning the quanti-
tative balance between the two. Nevertheless, substantial consensus has been
achleved among researchers on six important generalizations.

- The first generalization concerns the prevalence of discrimination in the
contemporary American labor market. In numerous studies covering a variety
of racial/ethnic, gender, age, and other demographic groups, when differences
in qualifications and interests are accounted for, differences in employment out-
comes reduce substantially. However, in virtually no cases do they fall to zero,

“and in most cases not close to zero. Thus, for example, when salaries of women
are statlsncally compared with those of men with similar education and work
experience, men’s earnings typically average approximately 10 percent more
than those of equally quahﬂed women (Egan and Bendick 1994). After differ-
ences in education and experience are accounted for, racial/ethnic minorities
remain underrepresented in hlgher-level occupations {Gill 1989). And when
employees acquire additional experience, wages for younger workers increase
but wages for older workers decline (Wanner and McDonald 1983). These per-
sistent patterns make clear that, in the 1990s, discrimination continues to oper-

“ate in the American labor market to a very important extent.

A second generalization concerns the form of this continuing discrimina-
tion. Before major federal antidiscrimination laws were enacted starting in the
1960s, it was not uncommon to encounter state and local “Jim Crow” statutes

= "explxcltly precluding racial and ethnic minorities from certain types of employ-
lg ment, newspaper classified advertlsmg that divided “Help Wanted—Male”

THE URBAN from Help Wanted-———Female mandator_y retirement that separated older
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workers from ]obs t.hey wished to retain, and workplaces in whlch many posi-
tions were held exclusively by members of a single race or gender group.

Despite the combined pressure of antidiscrimination laws and changing
societal norms, such occurrences have by no means disappeared.z However,
their prevalence has been dramatically reduced. Although it remains common
to see men and women performing different jobs and receiving different pay, it
is much less likely today to observe them receiving different pay for performing
the same job. While it remains common to observe occupations that include
women or mmonues in very small numbers (“tokens”), it is much less likely
today to see women and minorities entirely absent (the “inexorable zero”).
And while it remains common for white males to be more hkely than women or
minorities to receive a job offer after being interviewed, it is much less likely for
women or minorities to be refused the opportunity to be interviewed.

Reductions in blatant discrimination leave less harsh and dramatic forms
of discrimination to predominate in the labor market today. These forms fre-
quently feature, for example, multiple differences in treatment, each one of
which is not crucial but whose cumulative effect places individuals on sub-
stantially different career paths (Word, Zanna, and Cooper 1974), They often
derive from social relationships that limit access to information about job
opportunities and applicants (Granovetter 1974; Bendick 1989b). They may
reflect issues of “social comfort” and personal style that affect whose comments
get listened to, who is perceived as competent, and who gets credit for accom-
plishments (Tannen 1994). And, as discussed below, they are inevitably rooted
in assumptions about individuals based on stereotypes about that person’s
demographw group. Such mechanisms may be less obvious than physically
aggressive sexual harassment, racial name-calling, or posters announcing, “No
Irish need apply.” However, that softer guise does not diminish their serious-
ness. These arrangements can powerfully distort who gets hired: what they are
paid; who gets preferred assignments, training, and promotions; and who gets
disciplined or d1smxssed (Braddock and McPartland 1987; Zwerhng and Silver
1992).

‘The third generahzatlon concerns the role of stereotypes in discriminatory
behavior. Research in cognitive social psychology documents three patterns of
human thought relevant to interpersonal behavior in the workplace: First, per-
sons’ prior assumptions about group characteristics strongly influence how they
perceive and judge individuals they encounter. Second, persons whose per-
ceptions and judgments are influenced by such assumptions are often unaware
of that influence and perceive themselves as unbiased. Third, the stereotypes
widely held in American society are highly unfavorable toward groups tradi-
tionally discriminated against. For example, images of African Americans and
Hispanics commonly held both by the general public and by employers por-
tray them, relative to nonminorities, as less intelligent, honest, energetic, stable,
and articulate and more prone to violence (Smith 1990; Neckerman and
Klrschenma.n 1991; - Culp and Dunson 1986).

The fourth generalization concerns the information content of employment
quahﬁcanons As noted earlier in this paper, demographlc groups often differ in
their possession of formal qualifications. This pattern is evident, for example, in
educational attainment (years of educanon completed, ﬁelds of study selected,

1=
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grades awarded); work experience (length of work experience, extent of oppor-
tunities for on-the-job learning); and formal credentials {completion of orga-
nized apprenticeships, acquisition of certifications such as CP.A.). It also often
typically arises in terms of scores on paper-and-pencil tests and ratings on job
interviews (Hartigan and Wigdor 1989).

But what precisely do such qualifications signify? In many cases. the rela-
tionship to employses’ on-the-job performance is marginal at best. Specifically,

° Qualiﬁcations required or preferred by employers may be only weakly justi-
fied io werms of business necessity. For example, many insurance companies
prefer that trainees for insurance sales have college degrees. However, thev
typwally do not specify what erhancement in an employee’s ability to sell
insurance that degree is supposed to convey and have not analyzed whether
persons with degrees are more sticcessful in the sales role. ‘

® The distinction between persons rated qualified and those not qualified may
be marginal. For example, in the warehouse of a manufacturing plant in
Mississippi, the company promoted workers to forklift driver from among
warehouse laborers who were “qualified,” meaning that they had forklift
experience. Although many warehouse laborers were African Americans, the
“qualified” group was all white, But that qualification could be acquired with
only a single day s experience, usually gained at the company itself by being
assigned to fill in for an absent regular driver.

® Research in industrial psychology concludes that most screening and rating
processes routinely applied in hiring and promeotional decisions have limited
power to identify more promising employees. For example, personal inter-
views of job candidates are part of virtually every job selection process, but
performance on interviews predicts only about 10 percent of the difference
among hirees in subsequent ]ob performance {Reilly and Chao 1982).

In such circumstances, differences i in measured quahfxcatmns often represent
less than they appear to represent.

The fifth generalization raises similar questions about occupational inter-
ests. As with qualifications, career -aspirations often differ substantially among
demograph:c groups. For example, a higher proportion of African Americans
seek employment in the public sector than would be expected based on their
representation in the overall labor force, and in opinian polls, more women
than men state that they place priority on finding employment compatible with
family responsibilities {Albelda 1986; Reskin 1984).

However, research indicates that such patterns of aspirations are heavily
influenced by what workers perceive as realistic and often change with out-
reach and ‘experience. In other words, workers’ reluctance to aspire to certain
occupations may not reflect strongly held personal preferences but rather the
absence of demographically similar role models in that occupation, lack of
exposure to the field, or reluctance by employers to make even minor, low-cost
adaptations of jobs to accommodate persons with different personal preferences
(Hagniere and Stemberg 1989).

The sixth and final generalization concerns the role of well- deszgned per-
- sonnel pract;ces in reducmg the prevalence of discrimination. In general, dis-
l'l crimination is more likelv in workplaces where human resource management
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decisions are made informally, subjectively, “behind closed doors,” and with-
out documentation, explicit and validated criteria, advertising of opportunities,
or training for supervisors and other decisionmakers. Of course, formal rules
and procedures—for example, periodic performance reviews, public postings of
job vacancies, and written job descriptions—cannot by themselves guarantee
the absence of bias. However, they tend to constrain extreme cases of irra-
tionality, promote transparency of understanding between employers and
employees, broaden the pool of candidates considered when opportunities
arise, and help employment decisionmakers to be consistent {Cascio 1998).

Do Perceptions Match Research Findings?
- With regard to employment discrimination and its remedies, important deci-
sions are made in four principal venues. The venue of public opinion affects the
behavior of individuals in daily interactions in the workplace, as well as their
behavior as voters. The venue of public policy controls employment discrimi-
nation laws, the allocation of resources for their enforcement, and the range of
legally permissible or legally mandated antidiscrimination initiatives. The
venue of personnel management governs.employers’ policies and decisions
concerning workers’ recruitment, hiring, compensation, training, promotion,
discipline, and dismissal. Finally, the venue of litigation adjudicates employ-
ment disputes, with rulings sometimes affecting only the parties in a specific
case and sometimes affecting society more broadly.
In each of these venues, perceptions of empirical reality influence the deci-
sions reached. These perceptions, in turn, are based on research only to the
extent that research findings are effectively disseminated to the relevant audi-
ences and that those audiences find the information credible and worthy of
attention. , S o
How effectively does empirical information concerning employment dis-
crimination, such as was summarized in the first section, reach and influence
decisionmakers in the four venues? The answer is mixed, with reasonably accu-
rate information prevailing on some topics and misleading beliefs prevailing on
others. o - ) . ' '
- 'On three important subjects, general consensus has been achieved in
American society that is consistent with the findings of research. These subjects
are the extent of past discrimination in the American workplace, the provisions
of civil rights laws regarding blatantly discriminatory behavior, and the incom-
patibility of blatantly discriminatory behavior with current societal norms.
This consensus is revealed in public opinion polls, which report that the
majority of the American public agrees with the concept of equal opportunity in
the workplace (Louis Harris 1989; Kluegel and Smith 1986). It is further demon-
strated by the reluctance of either political party to question seriously the basic
equal opportunity provisions of federal, state, and local antidiscrimination
taws. The majority of individuals in the American workplace behave as if they
understand the risks of social, managerial, or legal sanctions now associated
with blatantly discriminatory behavior. Although these common understand- -
ings have not led to universal abolition of discriminatory acts, they tend to limit il-l
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them to isolated circumstances and impose self-conscious furtiveness on per-

sons engaging in them, _ . '

Supporting this consensus, empirical information on these three points
has been communicated repeatedly, extensively, and in multiple ways over sev-
eral decades. With respect to race, for example, communication began in the
1960s with media coverage of dramatic incidents in the civil rights struggie, and
it continues to be reinforced through symbols such as the Martin Luther King
holiday and Black History Month. With respect to other groups, public service
announcements urge us to hire the handicapped, workplace training warns us
ot to engage in sexual harassment, and equal opportunity posters are as famil-
tar on lunchroom bulletin boards as their counterparts promoting workplace
safety. . : ,

Perhaps the clearest demonstration of the consensus is provided when these
norms are visibly violated. Over the past several years, employment discrimi-
nation has made front page news on several occasions. Denny's restaurants
were caught engaging in discriminatory treatment of African-American cus-
tomers. Physical and verbal sexual harassment surfaced at a Mitsubishi auto

“assembly plant. Senior executives of Texaco were tape-recorded uttering racial
epithets. All these cases triggered widespread adverse publicity, threats of con-
sumer boycotts, multimillion-dollar legal settlements, and statements of outrage
from public officials. An information-based consensus had ruled these acts out-
side the acceptable mainstream. o

No similar consensus has been achieved on three other aspects of employ-

-ment discrimination. . o S

The first is the current prevalence of discrimination. Public opinion polls
report that, among persons who are not members of groups traditionally facing
discrimination, the predominant opinion is that discrimination in employment,
as in other aspects of American life, is largely a problem of the past. For exam-
ple, in one nationwide sample, only 37 percent of whites thought that an
African-American applicant who is as qualified as a white would be less likely
to win a job that both want, and only 41 percent felt that the chances of an
African American to win a supervisory or managerial position were more lim-
ited than those of counterpart whites (Louis Harris 1989). This perception con-
trasts sharply with the research summarized in the first section.?

The second topic on which American society has not achieved an accu-
rate, information-based consensus is the significance of less blatant forms of
discrimination. This topic is related to the first, for when survey respondents
characterize discrimination as a problem of the past, many appear to be refer-
ring to blatant, conscious discriminatory behavior. Research, particularly that
summarized under the second and third generalizations in the first section,
makes clear that discriminatory acts need not be direct, dramatic, or deliberate
to create major differences in employment opportunities. This insight has not
been effectively communicated to many of America’s voters, workers, elected
officials, employers, or judges and jurors. _ _

'The final topic on which an information-based consensus is lacking con-

cerns the role of antidiscrimination initiatives, such as affirmative action, that

- - extend beyond ensuring equal treatment of equally qualified individuals. The
Ig research summarized in generalizations four through six in the first section
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1mphes that employrnent outcomes can often be altered substantially by reex-
amining the qualifications required to perform jobs, exposing workers to career
opportunities they might not have otherwise considered, and redesigning
employment procedures and practices to make them more consistent and ratio-
nal. America’s voters, workers, elected officials, employers, and judges and
jurors have not been made adequately aware of the role of such actions in pro-
moting equal opportunity in the workplace. Nor have they effectively been
informed that such approaches are typically the central direction of affirma-
tive action. Instead, they have been left with misperceptions that equate affir-
mative action with quotas, reverse discrimination, and promotion of the
unqualified (Themstrom and Themstrom 1997).

Testmg A New Informat:on Source

Testmg for Research Purposes

Given these information gaps, it is not surprising that public and private
antidiscrimination activities have periodically come under intense attack. In
particular, starting with the presidency of Ronald Reagan, public policy was
marked by sharp cutbacks in the funding of antidiscrimination agencies, gov-
ernmental advocacy of positions hostile to previously supported initiatives,
conservative appointments to the federal bench, and Supreme Court decisions
(notably, Croson and Atonio) raising the standards of proof required to support
discrimination charges (Clark 1989).

Observers sympathetic to antidiscrimination and affirmative action initia-
tives often argued that these developments reflected a false premise that dis-
crimination was no longer a probiem in American society (Bergmann 1998).

- Development of employment testing is directly traceable to one observer who
had the vision to see testing as a fresh response to this premise. This astute
observer was James Gibson, then a senior official of The Rockefeller
Foundation, who initiated an exploratory grant to the Urban Institute in 1987.

That grant underwrote development of a prototype approach to employ-
ment testing [Bendlck 1989a) that drew heavily on the experience of housing
testing that was then becoming well-established.® This prototype was variously
adapted and implemented in a series of research projects over the subsequent
decade. The first studies were fielded by the Urban Institute, examining the
employment experiences of Hispanics (Cross et al. 1990; Kenney and Wissoker
1994} and African Americans (Turner, Fix, and Struyk 1991). The Fair Employ-
ment Council of Greater Washmgton followed with studies of Hispanics
(Bendick et al. 1991), African Americans {Bendick, Jackson, and Reinoso 1994),
and older workers (Bendick, Jackson, and Romero 1996; Bendick, Brown, and »

" Wall 1997) Two additional studies have been completed by researchers not

~ involved in the initial design. Selected characteristics of these nine efforts are

~ summarized in table 2.5

Table 2 also reports the key fmdlngs of these 1nvest1gatlons In nearly all
cases,® the studies document substantial discrimination in hiring in the con- "
temporary Amencan iabor market, thereby conﬁrmmg patterns described in the Id
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first section. The final row of the table reports that, when matched pairs of job
seekers with equal qualifications applied for the same job vacancy, African-
American, Hispanic, older, or female applicants were treated less favorably
than their white, non-Hispanic, younger, or male counterparts by a substantial
proportion of employers. In the case of African-American and Hispanic job
seekers, that proportion is about 25 percent. In the case of older and female job
seekers, it is ahout 40 percent. , _

As these studies were completed, their findings were documented in schol-
arly books and journals. Some have also been presented in public policy
forums. In particular, one Urban Institute effort (Cross et al. 1990) was spon-
sored by the U.S. General Accounting Office and was reported as part of that
agency's congressionally mandated evaluation of the impact of the federal
Immigration Reform and Control Act (IRCA). More recently, syntheses of the
studies have been presented in congressional testimony, in debates surrounding
California’s anti-affirmative-action Proposition 209, and in the deliberations of
President Clinton'’s Initiative on Race (e.g., Bendick 1995).

Similar syntheses have been presented on a limited number of occasions to
the employer community (e.g., Bendick 1994). Some of the studies—notably
those conducted by the Fair Employment Council of Greater Washington—have
been formally released to the news media, which typically gave them limited
coverage. The only extensive attention has arisen from testing conducted by the
news media themselves, sometimes with technical assistance from organiza-
tions such as the Fair Employment Council of Greater Washington. In 1997, for
example, the television news magazine Frontline broadcast dramatic “hidden
camera” footage contrasting the experiences of a job applicant in a wheelchair
with that of a nondisabled testing partner. '

Testing for Litigation o _
Concurrently with providing support for testing-based research, The
Rockefeller Foundation provided seed money to the Fair Employment Council
- of Greater Washington and the Washington Lawyers Committee for Civil Rights
and Urban Affairs to develop testing for antidiscrimination litigation. In the
early 1990s, these organizations adapted the prototype testing methodology to
this purpose, conducted a series of litigation-oriented tests, and brought two
~suits (Boggs, Sellers, and Bendick 1993). One of these suits, filed in federal
- court, alleged racial discrimination in job placement by the Washington, D.C.,
affiliate of a nationwide employment agency, Snelling and Snelling. The other
suit, filed in District of Columbia superior court, alleged sexual harassment by
the proprietor of a small job placement firm. Both cases were settled with sig-
nificant damages awarded to the plaintiffs, including the Fair Employment
Council of Greater Washington and its testers. '

~ Since that time, a handful of additional testing-based suits have been filed
and settled by other organizations, including the Chicago Legal Assistance
'Foundation and the Massachusetts Commission Against Discrimination. In
1992, the federal Equal Employment Opportunity Commission (EEQOC) adopted
a policy of accepting discrimination charges based on tester evidence. And in
1997, both the EEOC and the other principal federal employment discrimina-

I
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tion enforcement agency, the Office of Federal Contract Compliance Praograms
(OFCCP), initiated pilot projects using testing in their investigative activities. In
virtually all these developments, the Fair Emplovment Council of Greater
Washington played a role as an advocate advisor, trainer, or contractor.

Testmgs Underdeveloped Potential

Perhaps the most basic finding from a decade of emplovment testing is that the

techmque has tremendous potential to address the information gaps identified

in the second section of this chapter. It can generate findings that are controlled

and objective yet possess vivid persuasive power. It can document forms of

discrimination that other empirical techniques cannot. It can provide unique

insights into psychologlcal and social processes and thereby lead to improved
~ antidiscrimination practices.

Given this potential, the limited scale of testing’s current use is frustrating.
Throughout a decade in which issues of race and gender have been hotly con-
tested in newspaper headlines, the voting booth, legislative bodies. the nation's

‘highest courts, and even bloody riots, employment testing has never moved

beyond an ad hoc, sporadic, hand-to-mouth scale. Only a modest body of
testing-based research has been completed, and few dramatic advances in test-
ing techniques have occurred. There has been no concerted dissemination to
make testing-based insights common knowledge among the general public,
public policymakers, or employers. Although some important legal precedents
have been set, there has been no large volume of testing-based litigation. The
conference at which this analysis was first presented itself symbolized the fail-
ure to establish a broad constituency of producers and consumers for the tech-
nique; attendance was dominated by the same small group of researchers,
lawyers, and advocates who have been 1nvclved in the activity from its
inception. :

The moment has armved—mdeed it is long overdue—to boost emplovment
testing to a qualitatively different level of activity and influence. The next sec-
tions of this chapter outhne four principal directions for this deveIOpment

Testmg to Commumcate the Current Extent of Dlscrlmmatlon

The first d1rect10n that should be pursued involves maklng public opinion and
public policy more accurately informed about the extent to which employment
discrimination currently operates in the American labor market. This under-
standing can support sustained or expanded antidiscrimination laws and
resources for their enforcement. It can also enhance the general population’s
personal understandlng and i nnprove thelr md1v1dual behavior in the work-

place. -
The nine studies in table 2 provide a solid startlng point for these efforts.
However, the range of employment activities they encompass is far too limited.
" About 50 percent of the tests documented in the table were conducted in a
- - single labor market, the Washington, D.C., metrapolitan area, which cannot be
Ig assumed typical of labor markets nat10nw1de The range of demographlc groups
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whose experiences have been studied is similarly narrow. Only one study in
table 2 examines gender discrimination, and that effort is limited to a single
occupation, restaurant servers, No random-sample studies have been conducted
on discrimination against persons with disabilities, discrimination favoring one
minority group over another, or discrimination against persons from multiple
protected groups (for example, women of color). In these circumstances, the
research community needs to conduct additional testing studies on random
samples of employers, systematically mapping local labor markets, industries,
occupations, and demographic groups that have not yet been explored.

Such a series of studies would offer an opportunity to involve additional
social science researchers in employment testing, thereby bringing fresh ideas
to the subject as well as enhancing its visibility and credibility. Research fun-
ders might support doctoral students who wish to apply testing in their disser-
tations, or seek out scholars with established reputations in discrimination
research but no previous experience with testing.

As additional testing studies are completed, their results need to be dis-
seminated to the general public and public policymakers. Unlike mare eso-
teric forms of research, testing lends itself to dramatic, visually striking,
intuitively appealing presentations that can win media exposure and public
attention. But to do so requires effort and public relations expertise. To main-
tain the credibility of testing, individual studies must be conducted in a scien-
tifically rigorous, objective manner and published in respected scholarly
outlets. However, an overall program of research and dissemination should be
conceptualized as a social marketing initiative designed to inform public atti-
tudes {Kotler and Roberto 1989). Research findings should find their outlet not
only in scholarly journals but also in prominent news stories, visually striking
television public service announcements, and congressional testimony featur-
ing testers relating their individual experiences.

Testing to Reveal the Subtleties of
Contemporary Discrimination @~
' A second direction for testing should be to provide more accurate information
to the general public and public policymakers concerning the prevalence and
significance of less blatant forms of discrimination. As was discussed in the first
section, although such discrimination often operates indirectly and without
intent, it is powerfully discriminatory nonetheless, _ _
Not only information on the prevalence of discrimination but also improved
understanding of discrimination’s subtler forms can improve the interpersonal
~ behavior of individuals in the workplace. At a public policy level, it is also
~ likely to sustain antidiscrimination laws and promote resources for their
enforcement. In particular, for reasons discussed in the second section, it is
likely to enhance public understanding of, and support for, actions that go
beyond equal opportunity, such as affirmative action.
- Testing can be particularly useful in examining subtle and complex forms of -
discrimination because of the unique detail it provides on psychological I“
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processes and interpersonal | interactions i in the workplace. However, the field
methods and analytical procedures implemented in testing studies to date have
been too primitive to exploit this potential fully. Advanced methods for record-
ing data, including hidden tape recorders and cameras, have been shown to be
feasible but have not been systemancally applied. More sophisticated proce-
dures for analyzing testing experiences could be drawn from state-of-the-art
concepts in linguistics and cognitive social psychology, but these have been
attempted only on a preliminary level (Bendick 1996). An agenda for employ-
ment testing must include upgrading testing methodology to take advantage of
these underutilized opportunities.

Testing to Improve Employers
Personnel Management Practices

A third direction in development involves repackagmg testing findings to
enhance their use by employers. Employers directly control much of what

~ occurs in the workplace through their human resource management policies
and through selection and training of the managers who implement these poli-
cies. Litigation represents one strategy for focusing employer attention on
employment discrimination. Providing employers with information on prob-
lems in their workforce and opportunities to improve efficiency and profitabil-
ity represents an important alternative approach. Testing has substantial
underutilized potential to support the latter strategy.

" In the 1990s, antidiscrimination efforts in the workplace voluntarily initi-
ated by employers are often labeled managing diversity. With their goal of
enhancing the productivity of employers’ increasingly diverse workforces,
these activities are often largely separate from traditional equal employ-
ment opportunity (EEQ) and affirmative action programs designed to comply
with government requirements (Thomas 1991; Jackson et al. 1992; Bendick,
Egan, and Lofhjelm 1998). In initiatives to manage diversity, information such
as that which can be generated through testing can play both a mativating role
and a faczhtatmg one. In the former role, information that makes higher-level
executives aware of problems of discrimination and its adverse effects on
~employees can increase the likelihood that firms will invest in such activities;

" in the latter role, information supplied to diversity management trainers, orga-
nlzatlonal development consultants, and other staff implementing these initia-
tives can increase the effectiveness of their efforts.

To some extent, employers would absorb testmg-based information from
dissemination efforts targeting the general public such as were discussed in
the fourth and fifth sections. However, the importance of this audience justi-
fies more targeted outreach, including the following three initiatives.

~ First, testing results need to be distributed through information channels
to which employers pay particular attention. Many employers’ most important
information source is the trade press covering their own industry. Many exec-

- utives follow Progressive Grocer or Iron Age with greater intensity than they
ll-l devote to general news medla or even the generic busmess_press such as the
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Wall Street Journal. Although extra effort is required to write articles or make
conference presentations for a series of narrow audiences rather than one broad
audience, such efforts may be necessary to communicate in ways that are rele-
vant to the target audience. Furthermore, to prepare for such eventual dissemi-
nation, testing studies might target specific industries, such as banks,
employment agencies, or construction firms. , _

Second, the findings of testing research need to be translated into formats—
such as training handouts, videotape presentations, and learning exercises—for
daily use by diversity trainers and organization development consultants. To
develop such products, testing researchers need to team with specialists in the
development of such materials. This audience seldom reads materials pub-
lished by the Urban Institute Press, however worthy, but they routinely pur-
chase training materials from the American Management Association or the
Society for Human Resource Management, .

Third, testing practitioners might assist employers to implement testing
within their own organizations. Many employers, especially large ones, rou-
tinely conduct in-house surveys or focus groups to measure employee satisfac-
tion and identify workplace problems. These firms also often use testing-like
approaches, such as “secret shoppers,” to monitor customer service. With
technical assistance from researchers familiar with testing methodology, some
imaginative employers might add testing to their sources of information about

- their own workplaces.

Testing to Strengthen Antidiscrimination Litigation

The fourth and final direction for development of testing’s potential involves
~ testing to support employment discrimination litigation. Although such tests
must be conducted with the same objectivity and care as testing for research, it
is often appropriate to adapt their design to the requirements of the legal
process. For example, rather than being applied to a random sample of employ-
ers, litigation-oriented tests may target firms suspected of discrimination, and
one firm may be tested repeatedly to document its behavior thoroughly (Boggs,

Sellers, and Bendick 1993). _ o S
Testing is generally not feasible for posthiring forms of discrimination, such
as those involving employee assignments, compensation, promotions, or ter-
minations; these aspects of employment involve decisions about persons
already known to employers. However, testing is well suited to examining
employers’ hiring practices. This match is fortunate because hiring discrimi-
nation is often difficult to document without testing. A job applicant who is told
that a vacancy has already been filled or has been filled by someone more qual-
ified seldom has adequate information to challenge these statements. Currently,
claims of hiring discrimination constitute only about 6 percent of complaints
lodged annually with the EEOC (Bendick, Jackson, and Reinoso 1994). Testing
~ can provide more thorough monitoring of this important aspect of employment.

- To implement litigation-oriented hiring testing on a wide scale will require
development of employment testing capabilities in multiple local antidiscrim- -
ination organizations.” In particular, nonprofit fair housing councils operate in Id

‘ THE URBAN
INSTITUTE

TESTING AND EMPLOYMENT DISCRIMINATION v




many locales, and rnany have expenence testing for housmg discrimination. A
campaign to expand their agendas to employment discrimination could be pur-
sued, offering these organizations training, technical assistance, and perhaps
modest startup resources. Such efforts have been pursued by the Fair Emplov-
ment Council of Greater Washington to a modest degree, such as organizing one
nationwide training conference (Fair Employment Council 1983). However,
only a far more sustained and deliberate effort is likely to achieve substantial
results,

Public antidiscrimination employment agencies—notably the EEOC.
OFCCP, and their state and local counterparts—can also implement testing as
part of their investigative processes. As was discussed in the third section, one
state agency, the Massachusetts Commission Against Discrimination, has done
so on several occasions, and the EEOC and OFCCP are currently conducting
pilot projects. These steps move in the right direction, but painfully slowly.

As part of their routine activities, public antidiscrimination agencies such
as the EEOC have access to important data on the employment practices of indi-
vidual employers. The agencies receive worker complaints alleging discrimi-
natory behavior. They also receive periodic reports (such as the well-known
EEO-1 forms) on which firms report the representatmn of different demographic
groups among their employees. These agencies commonly use such data inter-
nally, with varying degrees of sophistication in their analyses, to identify poten-
tial targets for investigation. Followmg this same approach, investigations
involving testing by these agencies can be targeted the same way. That proce-
dure would raise the probability that testing will be efficiently targeted on
discriminatory firms. In addition, it would prepare for litigation in which test-

* ing evidence and nontesting evidence are both presented.

Public agencies could substantially enhance private testing-based enforce-
ment efforts if they were to make public some of the same information currently
used internally. For example, OFCCP could publish data on the demographic
characteristics of the workforce at individual firms that are government con-
tractors. Or the EEOC could provide tabulations of the number of discrimina-
tion complaints Iodged against individual firms. Strategically minded private
enforcement agencies could use such mformatlon to target their testmg efforts
for maximum effect.

Combmmg testing and nontestmg 1nformat1on represents one way to incor-
porate testing into a broader strategy for EEO enforcement It is not the only
way, however. In employment discrimination litigation, as in htlgatlon in gen-
eral, one necessary ingredient is a plaintiff who has suffered injury and has
standing to sue. Employment discrimination enforcement is often harnstrung by
mismatches between the availability of plamtlffs and the seriousness of
employers’ dlscnmmatory behavior. Public agencies, such as the EEOC, labor
under backlogs of tens of thousands of cases, that, although meritorious, affect
only one or a few individuais. Concurrently, these agencies, nonprofit antidis-
crimination organlzatlons or private attorneys may be aware of egregious cases
of systemic discrimination affecting hundred or thousands of workers but can-
not pursue these cases for lack of appropriate plaintiffs. In testing, the testing

- : organization and testers who experienced discrimination during their tests
Id can fill the role of plaintiffs. In that circumstance, testing permits public and
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private enforcement resources to be targeted toward cases where discrimination
problems are the most serious rather than those where plaintiffs are the most
vocal,

Conclusion: Testing as the Core

of an Annual National Report Card

' Although the four approaches described in the previous sections would attack
employment discrimination in important ways, even the four together may fail
to gain for the issue the high visibility and sustained attention it requires and
deserves. A fifth, capstone initiative is needed to ensure a prominent place on
the national agenda. For this role, I propose an annual “national report card.”
By this phrase, I mean a research report to be released at the same time every
year with extensive press coverage,® setting forth quantitative indicators of the
current state of employment discrimination in the nation.

Some of the indicators in the report card should be generated through
testing——in particular, the proportion of tests conducted that vear on a random
sample of employers nationwide® in which emplovers were observed behaving
in a discriminatory manner. Examples of these indicators are presented in the

. final row of table 2. L , : :

However, because testing can usually be applied only to hiring, and even
then most easily only to entry-level jobs, this technique can provide only part of
the data that should be reported. The report card shouid also incorporate infor-
mation from at least five nontesting sources, as illustrated in table 1.

® Earnings of workers with different demographic backgrounds (for example,
comparisons between the median annual earnings of white males and those
of other gender and racial/ethnic groups). These figures are alreadv generated
and published annually by the U.S. Bureau of Labor Statistics from its
- monthly Current Population Survey. _
® Unemployment rates for different demographic groups (as well as related
measures of labor force participation, such as employment-to-population
ratios). As with earnings, these data are already available from the U.S.
 Bureau of Labor Statistics. , ‘ ‘
® Employment representation, such as the proportion of women and racial/eth-
nic minorities employed in different occupations. These figures can be com-
puted from data collected annually by the EEOC from all large employers and
government contractors (e.g., U.S. EEOC 1897). o
® Acquisition of employment credentials (for example, the numbers of women
and minorities receiving degrees in fields in which they have been tradi-
 tionally underrepresented and the proportion of women and minorities
among persons acquiring work-related credentials such as C.P.A. or journey-
man status in the construction crafts). Suitable data could be acquired from
federal agencies (such as the U.S. Department of Education), state licensing
boards. or trade and professional associations.
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e Dzscnmmatzon dzsputes such as the number of complaints filed annually

with the federal EEOC and its state and local counterpart agencies (already
tabulated by the EEOC}); or the number of discrimination lawsuits filed in fed-

eral courts (already tabulated by the Administrative Office of the Federal
Courts) _

" The 1mpact of this annual study would be greatest if the report card had
three characteristics. First, each indicator should be comparable from vear to
year, so that progress over time (or lack of it) can be readily observed. Second,
the report should monitor the experiences of all major groups traditionally
subject to discrimination in the workplace—not only racial and ethnic minori-
ties but also women, older workers, and persons with disabilities. Third, this
employment report should be part of a broader system generating paralle)
reports on discrimination in other aspects of daily life, including housing, edu-
cation, retail sales, financial services, and public accommodations.

Such an annual report would be an appropriate capstone for the testing
approach to employment discrimination described throughout this paper. Like
testing, it can be broad in scope but grounded in facts, rigorous in method but
vivid in presentation, and credible to researchers but relevant to advocates. Like
testing, it would represent an important addition to the nation’s portfolio of
information on employment discrimination.

Endnotes A

1. This section is based in part on Bendick (1997). For some of the vast literature underlying

this discussion, see Ehrenberg and Smith (1997, ch. 12) and Bendick (1996}, Table 1 is based
on U. S. Buraan nf fhe Canrms f1945).

2. Their contmued presence is documented by the connnumg flow of antidiscrimination litiga-
tion that is won by plaintiffs or settled with substantial damages (e.g., Watkins 1997), by the
-continuing flow of complaints lodged annually with the federal Equal Employment
Opportunity Commission and its state and local counterpart agencies, by research based on
personal experiences of discrimination (Feagin and Sikes 1994}, and by statistical studies.
-That final category is exemplified by a survey of newspaper classified advertising, which
found that nine percent of job vacancy announcements contained discriminatory wording,
such as specn‘ymg the age or gender of desued applicants (Kohl 1990).

3. This perception also clashes with the percepnons of the groups t.radmonally facing dlSCﬂml-

nation. who predominantly characterize discrimination as an ongoing problem. In the poll
cited in the text, for example, more than 86 percent of African-American respondents agreed

unf'h !ha ﬂrci efahamnnt and ﬁ') norcront nmnnf‘ writh tha acnnnr‘
.

4, Pnor to this date, only & handful of very prelumnary studies had applied testing to employ

ment [Culp and Dunson 1986 Riach and Rich, 1991—92)

5. Table 2 is based on the sources cited in this paregraph

6. The onlv research that falled to find substantlal statlstlcaliy sxgmﬁcam dlscnmmanon is that

-of James and DelCastillo {1992). Howaver, this work has been heavily criticized for method-
ological flaws (Fix and Struyk 1993, pp. 407—-13) and has never been accepted for publication

ina 'rpfprnnd janrnal

7. It wxl] also require culuvatlon of favorable case law, a process that has begun with the two
cases brought by the Fair Employment Council of Greater Washington {Boggs. Sellers, and
Bendick 1993). Toward this end, strategic coordination needs to be maintained among litiga-
tors applying testing, particularly in the earliest cases.
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8. For example, it might be released at congressional hearings at which cabinet-level federai
officials would testify, perhaps or the model of extensively reported appearances by the chair-
man of the Federal Reserve Board before the Congressxonal }Joint Economic Commmee

9. Although generatmg national rates of dlscnmmanon that are comparabIe from vear to vear
would be one important abjective of testing. another goal might be generation of rates for
individual metropohtan areas. To support both goals within a reasonable budget. a sampling
strategy might be used in which testing is conducted in a different subset of metropolitan areas
each year, with each area tested periodically {for example, once everv five vears).
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