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and front umw for thousands of minorities and women. Injunctive relief

_has opened employment opportunities for even more individuals. In .

addition, the committee operates a specialized Intake Program to as-
sess the claims of individuals who believe they have confronted dis-
crimination in their employment. Last year, the program responded
to more than 900 requests for assistance.

In addition, for more than 15 years, the committee has provided
assistance to individuals in the Washington, D.C., area who seek to
. .challenge discrimination in residential housing. While most cases

- have involved discriminatory refusals to rent on the basis of race or. -

- sex, the committee has also handled landmark cases challenging dis-
criminatory adverlising practices and successfully challenged the

.conversion of a high-rise apartment in Silver Spring, Maryland, to an -

.- all-adult building.? .
In 1978, the committee began to provide counsel to an organization
based in Richmond, Virginia—Housing Opportunities Made Equal

(HOME). Established in the early 1970s, HOME was among the first .
private fair-housing organizations to use testing techniques as part of

Ca comprehensive fair-housing enforcement strategy. HOME has be-

come a model‘program in providing housing counseling to minority
- home seekers:and’in using paired testers to audit general housing -

practices and.investigate specific complaints of discrimination.’
_ Among the B@mﬂ significant cases that HOME initiated was Havens
" Realty Corp. v. Coleman,? in which the Supreme Court reached the

-landmark unanimous decision upholding the standing of testers and"

fair-housing organizations to bring suit under the 1968 Fair Housing
Act.

. Drawing on its experiences with HOME, the committee assisted a
group of local clergy in establishing an analogous fair-housing orga- -

- nization in the Washington metropolitan area in 1983. Over the past.
-mine years, this organization, the Fair Housing Council of Greater

- Washington (FHCGW), has developed an extensive program of com- -
‘munity education, outreach, and complaint counseling. Among other .

things, the FHCGW has used testing techniques to conduct five major.
audits of rental practices throughout the Washington metropolitan
area. The FHCGW has also been involved in more than 38 lawsuits

using testers as plaintiffs, either alone or in combination with bona .

fide applicants, to challenge discriminatory housing practices.

The results of these cases clearly illustrate the enormous impact
that testing can have in winning fair-housing cases and securing
-meaningful relief. The FHCGW’s litigation record reflects a steady -

increase in the monetary value of settlements achieved in cases em-
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ploying tester-generated evidence. In the mid-1970s, fair-housing case
settlements involving a payment of several thousand dollars wers gen-
erally considered substantial victories. But by 1990 the FHCGW had
secured more than a dozen settlements or verdicts of over $20,000

each, and recoveries in several cases have exceeded $100,000. In the

majority of these cases, tester evidence was a decisive factor in achiev-
ing a successful result. Tester evidence provided a level of proof al-

. most never attainable in other cases. In addition, the ability of the .
- FHCGW to initiate cases exclusively on the basis of testing evidence

meant that enforcement was no longer dependent on receipt of com-

- plaints from individual victims. Cases couid be initiated proactively.

The FHCGW has also used testing to monitor compliance with
settlements in earlier cases. Perhaps just as important, testing under-

. taken by the FHCGW as part of an annnal survey has been a means.

- of keeping the issue ‘of housing discrimination in the forefront of

. public debate. Over the past five years, each of thie FHCGW'’s highly -
- publicized annual reports has generated a supportive editorial re-

sponse from the Washington Post and extensive coverage in :an print
and electronic media. A .
The Washington Lawyers’ Committee has also worked closely with

* “the National Fair Housing Alliance (NFHA), an organization that has
-made a vital contribution to the development of testing technigues in.
_ fair-housing enforcement. The alliance is a membership organization

of more than 50 private fair-housing agencies around the country
assembled to pool their experience and capabilities to promote equal
housing opportunity. The committee has assisted the alliance in (1)

v. -.securing general legal assistance, (2) providing legal training to the

staff of member organizations, and (3) preparing and submitting briefs

~ <. 'as an amicus curiae to support member onwmanwzo:w;i.nmmmm pre- .
* . _senting important legal issues. Lo :

Particularly through its effective communications .um?coa_n and its |

- Washington office, the alliance serves an indispensable role in ap-
-+ prising fair-housing groups throughout the country of legal and. policy

developments of mutual interest. The NFHA has also worked closely

with officials of the Department of Justice and the Department of
-Housing and Urban Development (HUD) who are charged with fair-
“housing enforcement. These agencies have shown increasing interest
*.in and support of the use of testing as an enforcement technique.

During the summer of 1988, the Washington Lawyers' Committee

- worked with the Southeast Vicariate Cluster, a coalition of church
© - groups in Southeast Washington, and a team of social scientists at
- Howard University to adapt testing methodology to the problem of
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conditions for recording candid responses to human characteristics,’

As social science methodologies, both reflect a fundamental style that
emphasizes objectivity rather than advocacy and a focus on promul-
galing facts rather than conclusions. In search of laboratory-like con-
trol, both rely on pairs of testers selected, trained, and equipped with
credentials making them comparable in job-relevant respects and iso-
lating the characteristic being tested.
Nevertheless, there are important ways in which procedures de-
signed for research-oriented and enforcement-oriented testing should
- differ. We consider, in turn, nine specific ways in which these differ-
ences are manifested. They can be grouped into general categories
relating to (1) the development of testing staff, (2) applications for jobs
and records of test experiences, and (3) targeting of and follow-up
from tests.

Development of .?m::m‘mﬁa, |

Several of the differences between research-oriented and enforcement-

_oriented testing methods relate to the development of the testing staff.

SELECTION OF TESTERS

~The first of the adjustments to research-oriented testing methadology -

pertains to the selection of testers. Research-oriented testing imposes
a number of requirements on the characteristics of persons selected
to serve as testers. These requirements demand that the testers be

_objective, approaching their job as a research activity and without-
preconceptions of what they will find; that they be observant, alert to-

relevant details of job application procedures and their treatment dur-

ing these procedures; that they be meticulous record keepers so that -

-their experiences will be completely and accurately documented; that
they follow directions punctiliously; and that they be able convinc-

ingly to portray a job applicant with the credentials they are assigned. .
Enforcement-oriented testing also requires all these characteristics. :

In addition, however, enforcement-oriented testing may call upon test-
ers to serve as plaintiffs and witnesses in litigation. Such roles impose

at least three additional considerations in selecting testers. First, the

personal backgrounds of testers must be free of any difficulties that
might reduce their credibility as witnesses. Second, testers must be

sufficiently articulate to present their experiences clearly in wrilten -

statements and oral testimony. Third, because litigation may require
several years for resolution, testers must be willing to remain in con-
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tact with the testing program and return occasionally to participate
in legal proceedings over an extended period.
The location of capable, dedicated individuals to serve as testers

- requires considerable time and effort but, in our experience, is readily

achievable. Often, several dozen candidates must be screened for each
tester hired. For the Fair Employment Council, the search process

generally has worked best when it has (1) hired students from local .
universities; (2) identified candidates through personal referrals rather .
. than open advertisements; (3) described the position as that of a re-

" search assistant; (4) hired individuals who are at least 20 years of age;
- and (5) selected individuals who possess more education and skills

than the applicant they will portray.

COoMPARABILITY OF TESTERS

_Another difference between research-oriented and enforcement-ori-
. - ented testing concerns the attractiveness of each tester to potential
. emplayers. In a research study, the design typically specifies that the
~ protected-class tester and non-protected-class tester should be equiv-
‘alent in job-relevant characteristics. Where that is not possible, it is
‘appropriate to alternate randomly which tester in the pair has the

stronger credentials.

In an enforcement test, that approach would be acceptable, but it
~might leave ambiguity regarding the inferences to be drawn from.
- differences in treatment of the testers. Giving the protected-class

" tester a slight edge, however, helps ensure that differences in treat-

ment to the detriment of the protected-class tester create an inference.

- of discrimination. Accordingly, in enforcement-oriented testing, the
‘protected-class tester might apply for a job before the control tester .
-and the record of his education and experience might be somewhat

- stronger than the background presented by the control tester.

TRAINING OF TESTERS

" Differences also arise in the course of tesfer training. In both enforce-.

. “ment and research work, thorough training of testers is essential to
- the success of the program. Enforcement testers spend several days in

- -. classroom training, receiving instruction in the theory and context of
--testing, preparing resumes, being coached on how to be an effective
job applicant, practicing the completion of application forms and par-

ticipation in interviews, and becoming adept at procedures for re-

L cording data. During this time, testers who will be paired work closely

with and observe each other, developing a sense of teamwork and

fostering a convergence of their pérsonal styles. This classroom train-
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forcement-oriented testing may warrant the use of semistructured rec-
ord forms and essaylike narrative witness statements.

TYPES OF INFORMATION RECORDED FHOM TESTS

An issue related to the types of records created by the testers is which

results or data from the job application process are worth measuring.
In the research-oriented tests conducted by The Urban Institute, the

focus of analysis was on the “bottom-line” question whether the tester

was offered a job. Differences in treatment during the application
process were not extensively recorded.” This emphasis on the bottom-
line test result reflected both the practical consideration that when
fewer variables are gathered, more tests can be accommodated within
a limited budget, and the conceptual consideration that how a can-
_didate is treated during the application process may be relatively
unimportant if he eventually is offered a job.

When testing is used for enforcement purposes, however, the test'
experiences must be recorded in more detail. Litigation based on

tester evidence usually rests on the legal theory of disparate treatment,

- alleging that’the protected-class tester and the non-protected-class -
 tester were treated differently for reasons unrelated to their fitness for .

mEEow_da:T isparities in the treatment of the testers throughout the

.application process, therefore, are legally relevant and should be thor-
oughly documented. Evidence of the ultimate disparity—that one
- tester was on.m_.mn_ a job while the other was not—should be supple--

“a vecord as complete as possible concerning treatment
.- during each phase of the application process that may have led to this

“outcome. The sorts of variables bearing on the treatment of testers
that might be recorded include: what information is demanded of -
applicants (e.g., are references checked, what tests are required); how
" job interviews are conducted {e.g., the length of interviews, the char--

acteristics of interviewers, what questions are asked); the flow of in-

- formation (e.g., what information is provided spontanecusly, what"
‘must be requested); how applicants are z,mmau {e.g., how long must
 the tester wait, what hospitality is offered, what names are used); how -

jobs are described (e.g., to what extent are career mméanmawﬁ ov-
portunities emphasized); and so forth.®

. Targeting of and Follow-up from Tests

TanrcerinG oF TEST SuBjecTs

‘The manner in which the subjects to be tested are selected also differs
between enforcement-oriented and research-oriented testing. In re-
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search studies, such as those conducted by the Urban Institute, the
goal of identifying the existence and assessing the extent of discrim-
ination in a population of job openings requires the use of a random

‘sampling strategy to obtain a representative sample. Enforcement-

oriented testing focuses on a different objective. The goal of eliminat-
ing discrimination that adversely aifects protected classes suggests a
more targeted sampling approach.

The Fair Employment Council, for example, often gives testing prior-

. ily to industries or occupations in which two conditions coincide.

The first condition is that a substantial number of valuable job oppor-
tunities are available in the sector. The second condition is that there
is reason to suspect that discrimination will be encountered there. To
apply the first of these criteria to the Washington area, data on wage
rates, job prerequisites, levels of employment, and rates of growth in
varicus industries are examined. To apply the second criterion, a

~ variety of information is consulted, including records of past litiga-

tion, complaints, and tips concerning specific employers, as well as
‘theoretical reasoning from the social and behavioral sciences. For
example, it has been hypothesized that racial discrimination may be
more prevalent at firms serving upper- mem customers and in jobs

*involving public contact.

The principal benefit of such targeting is ﬁrm efficient use of scarce
testing resources. The use of targeting, however, may limit the extent

" 1o which conclusions can be drawn from test resulis about the extent:

of discrimination in the general population of job openings. For that
reason, tests of random samples of job openings, such as those con-

- ducted by the Urban Institute, remain .:ﬁmmur.._ no:ﬁr ments to en-

forcement-oriented efforts.

FoLLow-tp TO ._;mmﬂm |

The different uses of test results drawn from oumoamam:?o:osnma_.

. and research-oriented testing may lead to different steps following the
- completion of those tests in which disparate treatment is observed. In
‘research-oriented testing, the goal of testing a representative sample.
.- of jobs requires that each job vacancy be the subject-of only one test.

In enforcement-oriented testing, however, it is often appropriate to -
perform repeated tests of the same job vacancy, or at least of the same .

employer. The goal of repeated tests is to assess and document the

nature and extent of the discrimination in anticipation of litigation,

- principally to determine whether the observed differences in treat-.
-. ment were isolated or _.mamQ a pattern or _uqmo:nm of n:mn:n:bm"o@
~ behavior,
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of discrimination affecting a small number of selections to evade de-
lection. Thus, although traditional monitoring techniques are a pow-

erful vehicle for the enforcement of injunctive provisions, they suffer

-from a number of significant limilations.

Testing affords a mechanism for monitoring compliance with in-
junctive relief that is less subject to these limitations."® First, it can
be conducted by the parties engaged in monitoring the employer’s

conduct, reducing the employer’s role and, therefore, the risk that the

information collected could be inaccurate. Second, testing eliminates
the need to identify the race, gender, or other protected characteristic
of employees or applicants for employment. Instead, monitoring is
conducted through the use of testers whose race, gender, or other
characteristic is specified by the party conducting the monitoring.

Third and most important, testing can detect differences in treatment -
' in isolated occasions and discriminatory practices that affect only a

small number of employment decisions. No statistical measures are

necessary to evaluate the results of these tests. Rather, each test affords
direct insight into the employer’s conduct. Discrimination can be de-

tected from individual selection decisions, and no aggregation of the
results from‘multiple selection decisions is necessary.

Such testing, of course, will be largely limited to monitoring the

selection of applicants for employment and other decisions pertaining

to those wha seek to enter an employer’s work force. These include
hiring decisions themselves, as well as decisions to refer applicants

for employment and other activities that precede the decision to hire.

~ Testing is not'likely 1o be of use in monitering compliance with in-
~ junctions regarding promotions, imposing discipline, discharging em-

- ployees, or any other decision making involving incumbent employ-

-ees." But, within this range of employment decision making, testing -

offers a powerful means of monitoring compliance with injunctive

© provisions. It can be employed either in conjunction with or in place -

- . of conventional monitoring techniques.

The use of testing to monitor compliance can, but need not, be -
memorialized in the consent decree or other order in which the in--
junctive provisions are established. Disclosure to the employer and
the court or agency of plans to use testing to monitor compliance has -

the advantage of putting the employer on notice and, perhaps, en-
couraging voluntary compliance. It also places the court or agency on

_hotice that monitoring will be accomplished through testing and that, .

. in the event noncompliance is detected, testing evidence may be used
- to support such an allegation. On the other hand, the use of testing to
‘monitor compliance without advance disclosure to the employer and
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court or agency may increase the chance that the employer will fur-
nish candid reactions to the testers. In either event, when testing is-
used as a means of monitoring compliance with injfunctive provisions

_enforcing the civil rights laws, the costs of testing may be subject to

reimbursement by the employer.’

Investigating Allegations of Employment Discrimination

- When discrimination occurs today it is typically subtle and clandes-

tine. Direct evidence of discrimination is rare and, where such direct
evidence exists, corroboration is even more rare. As a result, appli-
cants for employment who suspect they have been discriminated

- against are not likely, without the benefit of discovery, to be able to

confirm the employer’s discriminatory intent. Testing can be enor-
mously helpful in the investigation and evalnation of allegations of

_hiring discrimination.

Detecting discrimination in hiring decisions has traditionally been

very difficult, and even when discrimination is suspected, it is rarely

challenged. Most applicants for employment never observe the treat-
ment of other applicants, much less the treatment of other applicants

. who may have comparable credentials. Thus, unless the mistreatment
" " "'is overt, applicants who have been subject to discriminatory treatment
“lack any means of determining that the treatment they received was

unlawful. Moreover, when discrimination is suspected, most appli-

_cants lack the evidence with which to mount an effective challenge to
. the unlawful conduct. And even those who may have the necessary
- —proof to support a claim of discrimination often are reluctant to shoul-

der the burdens of litigation, particularly when their first priority
remains finding a job.'® Accordingly, testing is a particularly impor-

- tant vehicle for detecting the existence of discrimination in hiring
~ decisions. : .

Testing can be used to corroborate as well as dispel atlegations of
discrimination that have been leveled against an employer. The denial -

.. of employment for reasons suspected to be discriminatory can be
- investigated by deploying pairs of testers to determine whether they
‘receive different treatment attributable to discrimination. Neither the

denial nor the offer of employment to the tester with the same char-

-acteristic as the complainant, of course, is necessarily determinative

of the merits of the original discrimination allegations. But the denial’
of employment to the protected-class tester and offer of employment
to the non-protected-class tester may suggest a more extensive inves-

-tigation. And when the lesters experienced differences in treatment
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yers who would represent them in the litigation. Supervision can be
furnished by a testing coordinator or even a separate organization,
such as the Fair Employment Council. Otherwise, the lawyers repre-
senling the testers might be called upon to serve as witnesses in the
litigation, a role incompatible with their service as counsel of record.

In 1990, the EEOC issued policy guidance to its regional offices,
directing them to accept claims of employment discrimination

brought by testers.” After examining the principle of standing to sue

and the application of testing in the field of fair housing, the EEOC

~ concluded that testers denied equal employment opportunities for a-

reason prohibited by EEO laws have been harmed and may challenge
the discrimination themselves. This development constituted the first
endorsement by a government agency of the use of EEO testing as an
enforcement technique. The EEOC's interpretation of EEO laws is
entitled to substantial deference by the courts when they are faced

with cases brought by EEQ testers.?* Moreover, the only federal court’

- to consider this issue endorsed the pursuit of claims by testers under
Title VI of the Civil Rights Act of 1964.%* Thus, there is reason to
hope that courts will be receptive to EEO claims brought by testers.

in the wake of the EEOC’s endorsement of testing, a handful of
claims have been brought on behalf of EEO testers. The Fair Employ-

- ment Council has brought the only two cases in the courts based on

EEO testing evidence.” In addition, a number of charges have been

filed with the EEOC.2

The first om the Fair Employment Council’s cases was filed in May
1991 in the U.S. District Court for the District of Columbia against the

Washington, D.C. franchise of a nationwide employment referral
agency, Snelling & Snelling. Titled Fuir Employment Council v. BMC
- Marketing Corp.,*” the case relies on two tests conducted on consec-
utive days in December 1990. In both tests, the testers were male

college students whose only material differences were their race. They -

had been selected and paired to present similar behavioral! character-

_ Istics, and they had biographies designed for them that presented -
credentials similar in all respects relevant to the office-type jobs they
sought. In each test, the black tester entered the test site first. In the-

first test, while the black tester was waiting to be interviewed, his
~white partner was offered a referral that ultimately led to a job offer.
In the second test, the black tester was never even given the chance
to submit an application for a job referral. Instead, he was told that
there were no jobs available for candidates with his credentials. Min-
utes later, his white partner presented similar credentials and was
offered a referral that led to a job offer. The litigation has been brought
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on behalf of the two black testers and the Fair Employment Gouncil,
invoking 42 U.S.C. § 1981, Title VII of the Civil Rights Act of 1964,

and the D.C. Human Rights Act.

The second case was filed by the Fair Employment Council in June
1991 against another employment referral agency. This case, titled Fair
Employment Council v. Molovinsky,® was filed in D.C. Superior Court.
Here, the protected-class testers were females deployed in response
to a complaint of sexual harassment brought to the EEQ Intake Pro-

~gram of the Washington Lawyers’ Committee. Two tests were con-
" ducted in which each team comprised a male and a female tester. The

female testers were each approached, as the initial complainant had
been, about engaging in a sexual relationship with the proprietor, and
each was offered a waiver of a referral fee if she consented to the

* - advance. Their paired male testers were simply asked to pay a fee for
the referral. The case has been brought on behalf of the initial com-

plainant, the two female testers, and the Fair m:.v_ow.:mn” Council,

| _invoking the D.C. Human Rights Act.

For the most part, testers who pursue claims of” ‘discrimination
should be entitled to the same types of remedies &s are normally-.

"available to victims of discrimination. Testers may suffer harm from

being exposed to discrimination regardiess of their ultimate inten- .

" tions to decline any offer of employment extended to.them. For ex-
~ample, if a tester is exposed to an unexpected racial epithet or, as

actually occurred, confronted by unwanted sexual advances in the
course of seeking employment, there should be no doubt that the tester

'has suffered harm. More subtle forms of discrimination, such as being.
- .asked to wait while a white partner with comparable credentials is
" offered a job referral or being denied the chance to apply for a referral

while a white partner is welcomed and offered a job referral,?® have
the capacity to cause real and substantial harm. A
Accordingly, EEQ testers who pursue claims of discrimination

“should be entitled to declaratory relief, establishing that the conduct
_ that led to the differential treatment was discriminatory. Similarly,
‘testers may be entitled to injunctive relief to ensure that they are never
" .again exposed to discrimination from the employer they tested.”® An

organization that is dedicated to promoting equal employment oppor-

-tunity, such as the Fair Employment Council, and that oversees testing

as part of its broader EEQ program, should likewise have standing to

" obtain both declaratory and injunctive relief.>* In addition, both EEO
- testers and an organization overseeing their activities should have

standing to obtain damages for the harm caused by a tested employer’s
discriminatory conduct.”? Where damages are available under civil



TR g P CORROIMECHIRICRNCE: ©, " e T e N T W TR m T T s TR VTR  Use of Testing in Civil Rights Enforcement -~ 365.

; discrimination and. have , rs-and:organi-
alions overseeing their activities.* In-contrast;:puni tive-damages are -
. .intended..to. punish:the :discriminator.and. deter it and-others. from . - - . . . ] f yeraib aciudlly.
....“...m:m.mmm:m..._:...m:nr“..no:m:ﬂ.,“.m:.”._rm..r::nm...\..m.s.m:.mEm:m.E_...w:.z.m.:w.m.amE-. P T e -harm. 10T ! rs, the U.S. Supreme Court has
 ages'is based largely on an’'assessment'of the discriminator's¢onduct, - - .~ . L “otherwise.”Beginning w v..Dwyer,*? th Supreme Court
~* and:therefore the fact that the victim of the discrimination was a tester . .- RN oncluded that ack mar ose o sit r white-section of
has little bearing on the availability of punitive damages,>- ..~ - . . . ve sgregated bus sole e :

.. Equal e EEowEmﬂ..._._mEm......_rmrmmoa. ~only. -equitable relief; however, -
may ‘not:provide: for-award of back:pay-for'the ‘denial of em ployment
- opportunities. Some statutes, such as Title VII, have in the past lim- ;
ited any monetary recovery.to the job benefits actuaily lost as
the disc > Such “‘make-whole relief,” as it
recovery.of lost salary.

. In the on

‘the Fair
tivities as
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the delivery of services to the community, public education, and re-
search, should readily enjoy standing when legal actions they initiate
based on test results require a significant diversion of resources from
other operations.so

In addition to these legal arguments, apponents of the use of EEO
testing as an enforcement tool have contended that its use of deception
renders it offensive to public policy and even unethical. This line of
attack often compares testing to the use of entrapment in the criminal
justice field. While raising a legitimate concern where testing is used
irresponsibly, these broad attacks on civil rights testing do not with-
stand scrutiny.

In particular, the analogy S.mnr.mv.:ma is in error. The entrapment

defense is invariably used in criminal cases in which a defendant

contends that the prosecution induced the commission of a crime by

direct involvement in a criminal enterprise.*! Civil rights enforcement

testing, as employed by fair-housing groups for many years and in -

recent months by the Fair Employment Council, is different from most
undercover law enforcement. In civil rights testing, testers are in-

structed not to suggest a discriminatory outcome of their test. When.

an intent ta.discriminate is expressed, it is initiated by the test
subject.
Given thig distinction, it is not surprising that couris have regularly
‘approved the.use of civil rights testing in cases extending back many
- years. The Supreme Court upheld tester claims in civil rights cases

involving the:right to travel on buses (Evers v. Dwyer), to enter bus -

stations (Pierson v. Ray), and to have equal access to housing (Havens-

Realty Corp. v. Coleman}. Lower courts have reacted in similar fashion

to arguments that tester evidence is tainted. For example, the Fifth

Circuit allowed a challenge to the all-white admission’s policy of a

day camp by plaintiffs whose only purpose was to integrate the facil--
ity** In the only reported case to address employment testing, the ,

. Fourth Circuit upheld a challenge 1o a company’s hiring practices by

. wonien who sought employment only to detect and challenge &mnlS-,

-inatory practices (Lea v. Cone Mills Corp.).

The acceptance of tester evidence by the courts is no doubt attrib-

“utable in part to the strong national policy favoring vigorous enforce-
ment of our civil rights laws. This position has been well expressed
by the Seventh Circuit in a fair-housing rental case that relied on

- tester evidence. In endorsing the use of testers, the court stated:

It is frequently difficuit to develop proof in discrimination cases and
the evidence provided by testers is frequently valuable, if not indispen-
sable, It is surely regretiable that testers must mislead commercial land-
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lords and homeowners as to their real intentions to rent or buy hous-
ing. Nonetheless, we have long recognized that this Sn_._m_..mq:mwz o.n .
deception was a relatively small price to pay to defeat racial discrimi-
nation. The evidence provided by testers both benefits unbiased land-
lords by quickly dispelling false claims of discrimination and is a ma-
jor resource in society’s continuing struggle to eliminate the subtle but
deadly poison of racial discrimination.*

FUTURE OF ENFORCEMENT-ORIENTED TESTING

On the basis of its experience with civil rights enforcement generally.

~and its specific work with programs using testing, the Emmrmbm_@s
, Lawyers’ Committee offers several suggestions that may be helpful in

considering the future use of this technique by private and public

.~ agencies.

First, with the obvious qualification that pmmzza..mmzco. supplant

_.other forms of complaint investigation and enforcement activity, we

strongly believe that testing can make—and indeed wmm mmmmm% begun
to make—an enormous difference in the quality of civil rights enforce-
ment in our country. As we have discussed above, this success has

" been particularly evident in the field of fair housing. moiw,\mm we also
‘have seen the great value of testing in tackling &mn_.mu.:nw:_.uu mmmm.
- where, such as in the delivery of taxi service. While experience is
" limited at this point, we are greatly encouraged by the progress made -

in adapting testing techniques to employment Eazm. practices. We .
foresee similar applications in public accommodations and other

" areas where discrimination may continue to flourish.®

It is important to emphasize that testing has already proved rm_ﬁm.:w
in ways that go well beyond litigation. For example, the annual audits

_‘conducted by groups such as the Fair Housing Council of Greater

Washington and the recent studies conducted by the Urban Institute

in'the housing and employment areas have done a great nmm_.ﬁc focus
~public attention on the existence of civil rights denials quite apart

from any individual cases of discrimination. It is very important that

" this type of research testing be continued.

By the same token, testing has proven an indispensable aid in mon-.
itoring compliance with previously negotiated settlements and o.o:Z .
-orders in fair-housing cases. The Washington Lawyers’ Committee
intends to make use of this technique in areas such as public accom-
modations, where a number of major cases have recently been con-
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............mSm_o: to .._,mmmnn.”_rm.._mmmoum learned ‘from additional testing.”

It is-also essential to mEvrmm_Nm the need for establishing’ m:mnzﬁm._...

_EmnrmEmEm for regular communications between_public and private

and:man; wcnm_ ‘groups: are: ‘operatin,

7 for mmm._:m:nm... this type of mxormsmm This J:.um. of. noEnEEnm:oﬁ -
.. will be all the more significant as federal .agencies s such as HUD be--

come more Eﬂo?mm in m:msn_m:w mcﬁwon:nm testin: E:mzqmm

n_:a_mm_ w:E._w.. opportunitieswill no doubt present. EmEmm?.mw..E the

<ol . vays-be important o:ﬂ::m:w .
o to mzr_mR ..mz_mmvmnﬂm of :6. ﬁmmzsm Emﬁrcac_oww to careful Hmﬁms. mE_......

......mmm:n_mm m:mmmmn in- the use of testing’ 8&55:3 T the field: of fair -
housing, where the’ ﬁmnw:_E:m ‘has been: sﬁ: mnnm-.:ma by :-m no:Zm.
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:As:testing technigues in-the: m.:v_cﬁ:muﬁ mm_a are’ Sm:mn_ and stan-
dards:subjected to review :by:the:courts,: the =mmm for. information
.mxormummm and technical-assistance:will-become‘more‘and more im-
‘portant.The. very facts. that the:Rockefeller Foundation m..i the Urban
- Institute recently sponsored a conference o:.._mm:q_m...mﬁn_ that'the Fair
Employment Council-has received ‘so: many:requestsfor information,
onfirm the need:for: these services.:The Washington- rméqmnm Com-
mittee.and the Council'stand- _.mm% to:provide assistance-in-this area.
The,; primary: constraints on-theirability:to-deliver: these’services have
been limited resources.and: the:need:to:give full attention:to’ pending
Jrogram: noEE:EmEm. En_E_Em rcmm:cz 96 he test:cases: now be-
fore the courts. : .
<= Quite: .mﬁ!.cuﬂm—m@..._i:u‘m_.:aEm”..mmm__gno.am._m Emamnw...mcinm of
mmcnm mo_._m\...E..h..ﬁrw\”.....mm_%.,.&_.?: .\,._.Eﬁw.:w Em ..m:d:mq 3

nmﬂmmo:nm ?E.:.:m.”. } uch: ...mmaﬂmm_..m::m_:m : ”.ram..:mm?_“,mmﬁmnm__w
‘does =o_....m=os_ for the flexibility necessary- 8..mmmwmmm....nrm.._.mamm of:
i .Emmmwm_d:_u “must-discharge. An:acute: example of .
AR, :5. NFHA! n:_.nm:w m:E:E: in ‘which

It wmw.”m&,._m:w.,”_Ewonmnﬂ .Emw. cummuﬁmco.am .,.mcn.r..mm Em Z_u:?.._.:mm:- .
. tain'a degree.of financial :&mﬂm.:mm:nm w.mEnm ,...m_.,:c:m ozﬁu_ respon
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sibilities, they must be capable of objectively evaluating the perfor-
mance of federal enforcement agencies. Accordingly, private
foundation funding is crucial to the preservation of this independent
role. The same considerations apply to equal employment enforce-
ment.

As testing gains acceptance as an enforcement technique, attention
will increasingly focus on such questions as whether particular types
of testing are best conducted by public or private agencies and, if the
government does undertake testing, what roles federal, state, and local
agencies should play. We hesitate to suggest any hard-and-fast rules

in this area, but we believe that several basic considerations should

be kept in mind.

It is not clear whether the opportunities for private testing groups |

to initiate complaints and litigation, which can lead to the award of

damages and other forms of relief, are available through testing oper- -

ated by the government. As a general rule, we believe there are advan-
- tages in pursuing civil rights claims in multiple forums, with public
~ and private agencies working in concert. At the same time, there are
- likely to be occasions in which government agencies need to deploy

testers on extremely short notice and therefore would benefit from -
retaining them on staff. Before these staffing decisions can be made,.

s of cost efficiency and the need to control the quality

agency and
certain that there.will be a major role for private groups in this field.

Apart from'the Jong-term policy issues that must be considered, we |

can suggest several immediate steps that should greatly improve the
ability of government enforcement agencies and private organizations
to use enforcement testing to the best advantage.

Because testing is often most effective when employed in connec-
tion with the investigation of bona fide complaints, consideration

~“should be given to ways in which individuals filing complaints of .

discrimination with HUD, the EEOC, or equivalent state and local

- agencies could be promptly informed of the availability of private

organizations and attorneys to undertake appropriate testing proce-
. dures.

The importance of involving testing agencies and independent at-
- torneys as soon as possible cannot be overemphasized. Most govern-

ment enforcement agencies are required to inform respondents of

‘pending complaints soon after they have been filed. Because knowi-
edge .cm pending complaints may prompt a respondent to change its
practices or destroy evidence of illegal conduet, it is essential, when-

.must be weighed. While the appropriate mix of private .
wernment-directed testing needs further study, we are
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ever possible, that testing take place before a respondent learns that
it is the subject of an investigation. To the best of our knowledge, no
federal or local agencies currently refer complainants to private orga-
nizations for counseling and testing before informing the respondent
that a complaint has been filed.

Looking to the future use of testing, we strongly mcvwo: the crea-

- tion of a mechanism for regular meetings and discussions of testing

issues among representatives of the principal private and public agen-
cies that share an interest in this technique. While the list of organi-

- zations that should be included in this type of network is open to

expansion, we suggest at a minimum the initial participation of rep-

" resentatives from federal agencies such as the EEOC, HUD, and the

Department of Justice; private agencies such as the NFHA, the Fair

" Employment Council of Greater Washington, and the Washington

Lawyers' Committee; and staff from state and local enforcement agen-
cies and their national organization, the F.m_dm:o:m_ Association of

B - - Official Human Rights Agencies.

Finally, we would like to emphasize that the develg; opment of testing
as a civil rights enforcement technique must be accompanied by an

_assurance that responsible groups are available to provide high-qual-
ity technical assistance and coordination. The assurance of quality

in the delivery of testing services is essential to minimize the possi-
bility of adverse legal rulings and unprofessional conduct. Of course,

it is impossible to predict with certainty the outcome of any legal-

challenges enforcement testing might face. Nonetheless, we are greatly

“encouraged by the progress that has been made to date in marshaling
. the legal arguments to support enforcement testing and in assembling
“the network of public and private agencies that is necessary to ensure

" that the potential for enforcement testing is fully realized.
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supra note 38,

48. See BMC's Motion to Dismiss, at 4-11; EEAC's Amicus Brief, at 10-15 {supra note
u&

Opportunity Oc::ﬂ.mw.oa as Amicus Curige in Opposition to :..m Motion, at-3-9

Use of Testing in Civil Rights Enforcement uum/

49. 455 U.S. at 363, 379. See also Spann v, Colonial Village, Irc., 899 F.2d 24, 28 Bh.;
Cir. 1990), cert. denied. 111 S. Ct. 508 (1990); Pacific Legal Found. v. Goyan, 664 F.2d
1221, 1224 {4th Cir. 1981),

50. See Plaintiffs’ Opposition, at 20-25 (supra note 34).

51. See United Stotes v. Aussell, 411 U.S. 423, 435 {1972); Sherman v. United States,
356 U.S. 369 {1958).

52. See Smith v. Young Men’s Christian Ass’n, 462 F.2d 634 (5th Cir. 1972).
53. Richordson v. Howard, 712 F.2d 319, 321 (7th Cir. 1983). .
54. For an interesting discussion of the use of testing to detect differences in treatment

- of automobile purchasers, see Ayres {1991).
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